IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORVAN K. JONES : CIVIL ACTI ON
V.

THE PENNSYLVANI A M NORI TY

BUSI NESS DEVELOPMENT

AUTHORI TY, | SABELLE SM TH and

EUGENE HESS : NO. 97-4486

MEMORANDUM

WALDVAN, J. July 9, 1999

| . Background

Plaintiff has asserted clains under Title Il of the
Americans with Disabilities Act, 42 U S. C. 88 12131-12133, and
the Rehabilitation Act of 1973, 29 U S.C. 8§ 794(a). He alleges
t hat defendants denied hima | oan because he is disabled. He
seeks "conpensatory and punitive damages" for "physical and

emotional injury," "nental anguish" and "economic injury."?!
Presently before the court are the parties’ cross
nmotions for summary judgnent.

1. Legal Standard

When considering a notion for summary judgnent, the
court nust determ ne whether "the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the

affidavits, if any, show that there is no genui ne issue of

1 Plaintiff also has a state suit against the Mnority
Busi ness Devel opnment Authority for breach of contract in which he
seeks the $60, 000 he sought to borrow and $450,000 in all eged
| ost business profits.



material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Gv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record are drawn in favor of the non-novant. |1d. at 256.

Al t hough the nmovant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

whi ch he bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert. denied, 499

U S 921 (1991). The non-noving party may not rest on his
pl eadi ngs but nust cone forward with evidence fromwhich a
reasonable jury could return a verdict in his favor. Ander son,

479 U.S. at 248; WIllians v. Borough of Wst Chester, 891 F.2d

458, 460 (3d Cr. 1989); Wods v. Bentsen, 889 F. Supp. 179, 184

(E.D. Pa. 1995).
I1l1. Facts
While the parties clearly differ on the conclusions to
be drawn, the pertinent facts are essentially uncontrovert ed.
They are as foll ow

Plaintiff was a postal worker from 1988 to October



1991. Plaintiff is now the president and sol e sharehol der of
Street Sounds Recording and Production Co., Inc. ("Street
Sounds"). In 1991, while enployed by the U S. Postal Service,
plaintiff was the subject of an internal sexual harassnent
investigation. As a result, he devel oped a stress-rel ated

condi tion which was originally diagnosed as an "adj ust nent

di sorder with m xed enotional features." The diagnosis was |ater
changed to "generalized anxiety disorder.” Plaintiff’s condition
i nvol ves "difficulty concentrating, mstrust of all authority
figures and feelings of being on edge," as well as a "greatly
decreased sex drive" and "sleeping difficulties.” Plaintiff was

"not able to work in any structured work situation" resenbling
the postal service. Plaintiff has received worknmen's
conpensation fromthe U S. Departnent of Labor since 1993.

Def endant Pennsyl vania M nority Busi ness Devel opnent
Aut hority ("PMBDA") is an agency of the Commonweal th of
Pennsyl vani a created for the purpose of providing | owinterest
| oans to mnority-owned and operated businesses. At all tines
relevant to this action, defendant |sabelle Smth was the PVBDA
executive director and defendant Eugene Hess was a PMBDA econom C
devel opnent anal yst.

By early 1995, the PMBDA had becone the subject of

consi derable criticismbecause of the high delinquency and

default rates of its loans. |In January 1995, the Pennsyl vania



House of Representatives passed a resolution that no new funds
woul d be appropriated by the House for the PVMBDA until a
conprehensive audit was conducted. See House Resol ution 25
(1995). The resulting audit was conpleted in May 1995. The audit

report criticized the PVMBDA, inter alia, for lack of controls

over | oan docunentation resulting in "potential |osses due to
| oans bei ng approved without nerit or inadequate coll ateral
coverage."

On April 24, 1995 plaintiff applied to the PVMBDA for a
$60, 000 business loan for Street Sounds. He presented a business
pl an according to which the funds would be used to record and to
mar ket rhythm and bl ues and rap nmusic. Although Street Sounds
was incorporated in 1991, the proposal was pitched as a start-up
pl an because the business had been relatively inactive due to
plaintiff’s lack of capital and disability.

Plaintiff stated in his application that he was on
disability status fromthe U S. Postal Service and was receiVing
monthly disability checks. In a letter of May 18, 1995,
plaintiff noted that he could use these paynents as worKki ng
capital and to service the |oan.

Plaintiff’s initial contact at the PVMBDA was Kel bin
Carolina, then the PMBDA regional representative for
Phi | adel phia. 1n Novenber 1995 M. Carolina’ s position was

termnated. After M. Carolina s departure, M. Hess took over



as plaintiff’s contact. M. Carolina had forned a positive
opinion of plaintiff and his business proposal. Wen M.
Carolina presented the application to Ms. Smth, she noted
plaintiff’s receipt of disability paynents and expressed a
concern about "whether [plaintiff] could manage the busi ness" for
whi ch the | oan was sought as required by PMBDA regul ations. She
al so expressed scepticismabout the nerits of the business
proposal. M. Carolina told Ms. Smith that he believed that
plaintiff was conpetent and able to nanage Street Sounds.?

Ms. Smth also objected to plaintiff’s plan to run the
busi ness out of his residence and required that sonme business
address be established. Plaintiff agreed to designate 2318
Rosemari e Avenue, where he had previously been residing, as
Street Sound’ s business address.

Plaintiff’s application was presented to the Loan
Eval uation Commttee on July 13, 1995, The commttee voted to
recommend approval of plaintiff’s |oan to the PVMBDA Board of
Directors. The Board net on July 27, 1995 and voted to approve
the I oan, subject to the fulfillnment by Street Sounds of certain

conditions. The PMBDA notified defendant by commtnent l|etter

2 M. Carolina had a strained personal relationship with
Ms. Smith. He states that he "perceived" Ms. Smth was engagi ng
in disability discrimnation by raising concerns about
plaintiff’s disability and the nmerits of his business proposal.
M. Carolina, however, acknow edges that he has no first-hand
know edge regarding the decision to rescind the | oan comm t ment
to plaintiff alnost a year after M. Carolina was term nated.
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dat ed August 18, 1995 of its approval and of the conditions
required of Street Sounds.

I n accordance with PVBDA standard procedures, plaintiff
was to provide at closing an "equity injection" equal to 25% of
the total business project costs of $80,000 and to secure the
| oan with second nortgages on his real property at 6013 Magnolia
Street and 450 East Wal nut Lane. The commtnent letter also
restricted the use of the |loan funds to video production and
audi o and video pronotion instead of unrestricted worKking
capital. The letter notified plaintiff that the comm tnent would
expi re on Novenber 30, 1995. |In Decenber, plaintiff requested
and obtained a ninety-day extension of the | oan commtnent to
February 28, 1996.

A closing was scheduled for April 3, 1996. The cl osing
did not go through because plaintiff had not obtained nortgage
wai vers on the properties at 6013 Magnolia Street and 450 E
VWal nut Lane. Plaintiff also stated that he wi shed to change the
terns of the | oan agreenent.

On April 4, 1996 plaintiff requested that Street Sounds
be all owed to use $20, 000 of the | oan proceeds as unrestricted
wor king capital and that Street Sounds’s prior expenditures be
credited towards satisfaction of the $20,000 equity injection
requi renent. The PMBDA agreed to amend the terns of the proposed

| oan to all ow $10, 000 of the proceeds to be used as unrestricted



wor ki ng capital and to credit Street Sounds for any purchases
made after July 1, 1995, the nonth the application had been
approved. On April 22, 1996, plaintiff renewed his request to
al | ocate $20, 000 of the proceeds for unrestricted working
capital. This request was not approved.

About one nonth later, plaintiff obtained a nortgage
wai ver on the 450 E. Wal nut Lane property. By letter of
April 26, 1996, Ms. Smith infornmed plaintiff that the PVMBDA was
concerned that he had still failed to obtain a nortgage wai ver on
the property at 6013 Magnolia Street and that he had not provided
the equity injection in cash or receipts for purchases.
Plaintiff responded by letter of July 16, 1999 that he wished to
substitute a newy acquired property at 6009 Magnolia Street.
Plaintiff also submtted cancel ed checks show ng expenditures by
Street Sounds after July 1, 1995 of al nbst $11,000 for rent and
utilities on the Rosenmarie Avenue Apartnent and a copy of
corporate mnutes stating: "on Decenber 18, 1995 Street Sounds
Recordi ng and Production Co. Inc. agreed to purchase equi pnent
and convert | oans from stockholders into paid in capital.
Equi pnment purchased from st ockhol ders on Decenber 18, 1995
total ed $11,731.00." No receipts were provided for the
equi pnent .

On August 12, 1996 plaintiff net with M. Hess to

di scuss the unresolved issues regarding his | oan application.



M. Hess infornmed plaintiff that the PMBDA woul d not accept the
corporate mnutes as evidence that he had in fact provided
$11, 000 worth of equi prent and that the PMBDA was concerned about
the collateral value of the 6009 Magnolia Street property and
| ack of success of Street Sounds over the previous five years.

According to the docunentation submtted by plaintiff
the property at 6009 Magnolia Street was apprai sed at $42, 000
only nine days after he purchased it for $15,000 with a $10, 000
nortgage. Plaintiff’s explanation was that he purchased the
property froma friend at substantially bel ow market val ue and
made $5, 000 worth of renovations. The PMBDA required further
proof of the clainmed market value of the property. None was
forthcom ng.

On August 28, 1996, plaintiff submtted a receipt nade
out and signed by hinself showi ng the transfer of equi pnent
val ued at $11,731 to Street Sounds in Decenber 1995. No receipts
of the underlying purchases or evidence of the equi pnent’s market
val ue were provided. Defendants rejected this docunentation as
evi dence of capital contributions for the equity injection
requi renment.

By letter of Septenber 9, 1996, Ms. Smth notified
plaintiff that the PVBDA intended to rescind the | oan comm t nent
because he had not made the required equity injection, did not

provi de sufficient collateral and had not presented sufficient



evi dence of |ikelihood that he could neet the projected debt
service. The PMBDA declined to accept copies of bank statenents
fromApril 1995 showi ng $27, 200 as proof of plaintiff’s assets
and ability to make a capital contribution in Septenber 1996. On
Septenber 24, 1996, plaintiff requested the PMBDA to reconsider
and stated that he had provided "near total collateral” and that
a capital contribution was "still possible.” No new evidence of
collateral or of plaintiff’'s capacity to nake the equity

i njection was provided. On Septenber 26, 1996, the PMBDA Board
voted to rescind the conmmtnent to | end $60,000 to Street Sounds
and so advised plaintiff by correspondence of that date.

I'V. Discussion

A.  The ADA O aim

To establish a violation of Title Il of the ADA a
plaintiff nust show that he was a qualified individual with a
disability, that he was denied the benefit of a public program or
service or otherw se discrimnated against, and the
di scrimnation or denial of the benefit was due to his

disability. See 42 U.S.C. § 12132; Winreich v. Los Angeles

County Metropolitan Transp. Authority, 114 F.3d 976 (9th Gr.

1997), cert. denied, 118 S. C. 423; Adelman v. Dunmre, 1997 W
164240, at *1 (E.D. Pa. March 28, 1997), aff’'d, 149 F. 3d 1163 (3d
Cir. 1998). The parties do not dispute that plaintiff was denied

the benefit of the | oan program provided by the PMBDA



Def endants argue that plaintiff was not disabled, was not
gqualified and was not in any event denied a | oan for any reason
related to his clained disability.

For the purposes of the ADA, "disability" neans: "(A) a
physi cal or nmental inpairnent that substantially limts one or
nmore of the major life activities of such individual; (B) a
record of such an inpairnment; or (C) being regarded as having
such an inmpairnent." 42 U S C 8§ 12102. Jerry G met, a
psychol ogi st, states in his report that plaintiff has suffered
from"generalized anxi ety" since at |east Novenber 1993.

Def endants challenge that this inpairnment limts a mgjor life
activity.

Major |ife activities include "functions such as caring
for oneself, perform ng manual tasks, wal king, seeing, hearing,
speaki ng, breathing, learning, and working." Taylor v.

Phoeni xville School Dist., 174 F. 3d 142, 152 (3d G r. 1999)

(quoting 29 C.F.R 8§ 1630.2(1)).%® Plaintiff contends that his

general i zed anxi ety di sorder causes himto be substantially

inpaired in the major life activities of working, interacting

w th people, sleeping, concentrating and functioning sexually.
When considering inpairnments of activities other than

working, the inquiry is directed at conparing the plaintiff’s

3 But see Sutton v. United Air Lines, Inc., 1999 W
407488, *14 (U.S. June 22, 1999 ) (questioning but not resolving
whet her working is a "major life activity").
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ability conpared with the "average person in the general

popul ation." Mndzel ewski v. Pathmark Stores, Inc., 162 F. 3d

778, 783 (3d Cir. 1998). An individual is substantially limted
in working where there is "a significant restriction in the
ability ‘“to performeither a class of jobs or a broad range of
jobs in various classes as conpared to the average person having

conparable training, skill and abilities. Mondzel ewski, 162

F.3d at 783 (quoting 29 CF. R 8 1630.2(j)(3)(l)). Dr. CGmmet’s
conclusion that plaintiff is unable to work in a structured work
situation is sufficient to showthat he is restricted from
perform ng nost of the jobs for which he woul d ot herw se be

qual ifi ed.

Def endants assert that even if plaintiff was disabl ed
at the tinme of his application, he was not a qualified individual
wth a disability. A "qualified individual with a disability" is
"an individual with a disability who, with, or w thout reasonable
nmodi fications to rules, policies, or practices, . . . or the
provi sion of auxiliary aids and services, neets the essenti al
eligibility requirenents for the receipt of services." See 42
U S C 812131(2). "Essential eligibility requirenents” are those
reasonably necessary to acconplish the purpose of the program

See Pottgen v. M ssouri State H gh School Activities Ass’'n, 40

F.3d 926, 931 (8th Cir. 1994); Bowers v. National Colleqgiate

Athletic Ass’n, 974 F. Supp. 459, 466 (D.N.J. 1997).
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Def endants argue plaintiff did not neet the eligibility
requirenents specified in the commtnent letter and that those
requi renents were essential to the loan program It is
uncontroverted that the scheduled closing fell through because
plaintiff had not obtained the nortgage waivers. Defendants
assert that the loan was ultimtely resci nded because plaintiff
never showed the ability to satisfy the terns of the conm tnent
letter.

Plaintiff states that he satisfied the collatera
requi renment by substituting the 6009 Magnolia Street property for
the 6013 Magnolia Street property. Defendants rejected the
substitution due to their concern that plaintiff was
substantially overstating his equity in the 6009 Magnolia Street
property. Any prudent |ender would be skeptical about a claim
that one had sold his property, even to a friend, for $22,000
| ess than and barely 40% of the market price. Defendants’ desire
for further proof of the clained market value was consistent with
sound lending policies essential to the operation of the PVBDA
program

Def endants contend plaintiff also failed to present
proof that he was able to make the required $20,000 equity
injection. Plaintiff states that he presented recei pts show ng
purchases by Street Sounds of nearly $22,000. Over half of this

anount, however, consisted of a purported transfer of $11,731

12



worth of equipnment fromplaintiff to Street Sounds for which
plaintiff did not have dated receipts or conparabl e evidence of
mar ket val ue. Depreciation schedul es he provided indicated the
equi pnent was ol d and had been | argely depreci at ed.

Plaintiff asserts that he presented proof of the
capacity to make the $20,000 equity injection in cash. He refers
to the copies of 1995 bank statenents. |n accordance w th PNMBDA
policy, this was rejected as too old to prove plaintiff’s current
capacity to nmake the capital contribution. M. Carolina s
uncontroverted deposition testinony is that the policy of the
PMBDA was not to rely on old bank statenents but to require
current verification of the ability to make a cash equity
injection. It is uncontroverted that plaintiff did not submt
updat ed records of bank deposits. Wth his statenent of
Septenber 24, 1996 that a "cash injection [was] still possible,”
plaintiff provided no supporting evidence or explanation of when
or how such an injection could be nmade. Plaintiff has presented
no evidence that he denonstrated to defendants an ability to neet
the equity injection requirenent.

Def endants assert with force that collateral and equity
injection were essential eligibility requirenents. PMDA
regul ations require that any |oan recipient "pledge and maintain
real and personal property as collateral, in the formand anount

necessary to reasonably assure paynment of the loan in the event

13



of default or bankruptcy." See 12 Pa. Code § 81.111(a)(8). "At
| east 25% of the eligible project costs shall be contributed in

cash from sources other than the Authority." See 12 Pa. Code §

81.112(a)(3). These requirenents clearly are designed to ensure
the credit worthiness of borrowers, to protect public funds, to

avoid defaults and to help ensure the availability of funds for

future qualified applicants.

Plaintiff points to a statenent in M. Carolina's
affidavit that sone | oans were provided without collateral. He
over | ooks, however, M. Carolina s explanation that such | oans
had been approved only where the borrower’s "total assets
exceeded the | oan anpbunt." There is no evidence that plaintiff
presented proof of assets exceeding the |oan anobunt. There is
al so no evidence that any such | oan was nade after the General
assenbly threatened to term nate fundi ng because of the default
rate. Plaintiff also points to the report of the audit of the
PMBDA whi ch notes that several |loan files contai ned no
docunentation of collateral. The report did not state, however,
that the | oans had been approved w thout sufficient collateral.
Moreover, it is nonsensical to suggest that the PVMBDA was obliged
to continue to engage in the kind of conduct which jeopardized
its funding and resulted in the highly critical audit report.

Plaintiff points to a statenent in PVMBDA s (perational

Manual which provides: "[t]hat portion of the 25% equity

14



contribution spent prior to submtting the application can be
consi dered on a case-by-case basis, given the approval of the
Executive Director." Plaintiff presents no evidence that he
request ed such approval or could have denonstrated sufficient
prior expenditures to satisfy the requirenent. Plaintiff
presented no evidence to the agency to substantiate the val ue of
equi pnent for which he sought a credit. Mreover, the
Oper ati onal Manual al so provides that as of July 7, 1994, the
equity injection "nust be from business savings (investnent
account) or cash equity (personal savings account),"” which would
precl ude satisfaction of the equity injection requirenent by
prior expenditures.

The ADA requires that a reasonabl e accommbdati on be
made for an individual’s disability, so that he is not
di sadvant aged by reason of the disability. It does not require
that an individual nust be accommbdat ed because he happens to
have a disability. Plaintiff does not contend that he failed to
meet the terns of the commtnent letter for reasons related to
his anxiety or that he could have satisfied the essenti al
eligibility requirenents for a PMBDA |oan if the affects of his
disability were accommodated. The PMBDA operates a | oan program
and not a grant program It is clear that giving noney to
applicants w thout adequate collateral, capital or equity would

fundanmental ly alter the program and i npose an undue burden from

15



i ncreased defaults and depletion of funds for credit worthy
borrowers.

Even if the collateral and equity injection
requi renents were non-essential, the denial of plaintiff’s |oan
request for the reason that he failed to neet the terns of the
commtnent letter was not disability discrimnation. A public
agency does not engage in disability discrimnation when it
deni es benefits to a disabled person who does not neet conditions
of the programunrelated to the applicant’s disability. See

Bowen v. Anerican Hosp. Ass’'n, 476 U S. 610, 630 (1986) (no

di scrim nation where hospital refused to treat child who had not

satisfied hospital requirenent of parental consent); Sandison v.

M chi gan H gh School Athletic Ass’n, Inc., 64 F.3d 1026, 1030

(6th Gr. 1995 (no discrimnation where disabled student was
denied participation in athletic program because of age); Lucero
v. Hart, 915 F.2d 1367, 1372 (9th G r. 1990) (enployee wth
enotional disability fired because she could not neet typing
requirenent). Plaintiff has presented no evidence that his
failure to neet the collateral and equity injection requirenents
was occasioned by his disability.

Plaintiff contends that the PMBDA discrim nated agai nst
him by inmposing stricter requirenments on Street Sounds than it

did on other applicants. He points to the statement of M.

Carolina that the PMBDA had funded hone-based busi nesses.

16



Nowhere in the record, however, is any information provided
regardi ng the nature of those hone-based businesses. It is clear
t hat sonme busi nesses can nore successfully be operated out of the
home than can others. There is no evidence that these other

busi nesses were simlar to Street Sounds. Mbreover, the

requi renent that Street Sounds have a busi ness address was not
related to the denial of the |oan.

Plaintiff also contends that he should have been given
more tinme to fulfill the loan requirenents. By letter of
April 12, 1996, M. Hess warned plaintiff of the inportance of
tinmely conpletion of the loan requirenents. M. Hess expl ai ned
to plaintiff defendants’ concerns at their August 12, 1996
meeting. It is uncontroverted that Ms. Smth warned plaintiff
again of the problens in her letter of Septenber 9, 1996.
Plaintiff’s response on Septenber 24, 1996 did not denonstrate
that even with still nore tinme he had the ability to satisfy the
terms for a | oan.

Plaintiff states that other |oans had been approved
after a |longer delay, relying on the PVMBDA audit report. He
fails to note, however, that the report was very critical of the
| ength of the process and that the agency was encouraged to take
steps to aneliorate the problem Also, there is no indication
that these |oans involved applicants who failed to denonstrate

the capacity to neet the requirenents for a |oan. Moreover, it
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is uncontroverted that the | oan comm tnent was resci nded only
when after nore than five nonths of discussions with plaintiff
subsequent to the failure of the scheduled closing and well after
the expiration of the extension of the loan commtnent, plaintiff
was still unable to denonstrate an ability to satisfy the terns.
From the evidence presented, one could not reasonably concl ude

t hat defendants discrimnated against plaintiff by not giving him
sufficient tinme to satisfy the terns of the comnmtnent letter.

Plaintiff finally contends that defendants denonstrated
bi as by questioning himabout his disability. That defendants
guestioned himabout the extent or affect of his disability is
not evidence of discrimnation. Plaintiff hinmself inforned
defendants of his disability and stated it was a reason his
busi ness had been inactive in the past. M. Smth and any others
asked to approve plaintiff’s |oan application had a legitinmte
interest in determ ning whether plaintiff’s disability woul d
prevent himfrom managi ng and working full-tinme in the future at
Street Sounds as required by PMBDA regul ations. See 12 Pa. Code
§ 81.111(a)(6) & (7).

Once plaintiff assured the PVBDA that he could and
woul d fulfill the managenent and full-tinme work requirenents, the
| oan application was approved and i ndeed the | oan comm t ment was
even extended. Defendants worked with plaintiff for over sixteen

nmonths in an effort to grant hima | oan. The | oan approval was
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rescinded only after plaintiff failed at the schedul ed cl osi ng,
during the extended comm tnent period and thereafter to satisfy
the terms to which he agreed and on which the | oan was approved.
Fromthe record presented, one sinply cannot reasonably
find that defendants’ reasons for ultinmately denying the |oan
were untrue or that the decision was notivated by or related to
plaintiff’s general anxiety condition.
B. Rehabilitation Act C aim
The Rehabilitation Act applies only to prograns

receiving federal assistance. See 29 U . S.C. 8§ 794(a); Shiring v.

Runyon, 90 F.3d 827, 830 (3d Gr. 1996). It is uncontroverted
that the PMBDA does not receive federal funds.

V . Concl usi on

Plaintiff has not sustained his clains. One cannot
reasonably find fromthe conpetent evidence of record that
def endants’ stated reasons for denying plaintiff a |loan were
untruthful or that they discrimnated agai nst himbecause of his
disability. There is no evidence that plaintiff’s disability is
what prevented his qualification for the benefit in question.
Accordi ngly, defendants’ notion will be granted. An

appropriate order wll be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORMAN K. JONES : ClVIL ACTI ON

V.
THE PENNSYLVANI A M NORI TY
BUSI NESS DEVEL OPMENT
AUTHORI TY, | SABELLE SM TH and
EUGENE HESS : NO. 97-4486

ORDER

AND NOW this day of July, 1999, consistent with
t he acconpanyi ng nenorandum | T IS HEREBY ORDERED t hat
plaintiff’s Motion for Summary Judgnent is DEN ED; defendants’
Motion for Summary Judgnent is GRANTED; and, accordingly JUDGVENT

is ENTERED i n the above action for the defendants.

BY THE COURT:

JAY C. VWALDMAN, J.



